Editor's note: appeal filed sub nom Mry Akootchook v. Lhited Sates,
dv. Nb. A98-0126 (D A aska April 22, 1998)

LOOWNM SMTH(HFEHR GF NELLIE SMTH)
| BLA 94- 340 Deci ded Decenber 3, 1997

Appeal froma Decision of the Alaska Sate fice, Bureau of Land
Managenent, rejecting a Native allotnent application. F 14668 (parcel A).

Vacat ed; case renanded.

1. Aaska: Native Al otnents--Segregation--Snall Tract
Act: Qassification

An order classifying |and for disposition under section
1 of the Srall Tract Act, as anended, 43 US C § 682a
(1970) segregates the land fromentry under the Act of
My 17, 1906, as anended, 43 U S C 8§ 270-1 through
270-3 (1970) until the order is nodified or cancel | ed.

2. A aska: Native Allotnents

The Board will order the initiation of a Gvernnent
contest where there is a substantial question of fact
as to whether, pursuant to the Act of May 17, 1906, as
anended, 43 US C 88 270-1 through 270-3 (1970), and
its inplenenting regul ations, a Native all ot nent
applicant initiated i ndependent use and occupancy of
land prior to its segregation fromentry.

APPEARANCES. Marlyn J. Twitchell, Esq., A aska Legal Services Gorp.,
Anchorage, A aska, for Appellant; Dennis J. Hopewel |, Esq., Gfice of the
Regional Solicitor, US Departnent of the Interior, Anchorage, A aska, for
the Bureau of Land Managenent .

(PN ON BY ADM N STRATI VE JUDGE KELLY
LoAnn M Smth (Appellant), the daughter and sole heir of Nellie
Snth, has appeal ed froma Decision of the Alaska Sate (fice, Bureau of

Land Managenent (BLNV), dated January 18, 1994, rejecting Native all ot nent
appl i cation 14668 as to parcel A
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Nellie Smth's Native allotnent application, F 14668, was originally
filed wth BLMon Decenber 1, 1971, pursuant to the Act of May 17, 1906
(the 1906 Act), as anended, 43 US C 88 270-1 through 270-3 (1970). She
sought about 13 acres of land in tw parcels (Aand B) in protracted sec.

4, T. 18 S, R 7 W, Fairbanks Meridi an, Aaska, about 2 mles east of the
town of Gantwell, Aaska. Parcel A which enconpassed 3.93 acres, had

al ready been surveyed as lot 19 of US Survey No. 3229, A aska, and was so
described in the application. Parcel B which was said to enconpass about

9 acres, was described by netes and bounds. This case invol ves only parcel
A

Snth, who was born on January 24, 1948, clai ned use and occupancy
dating fromJune 1965 in her application. She stated that she had used and
occupi ed the | and each year, during the nonths fromJune through Decenber,
for cutting wood, hunting, and trapping, and that she had cleared the | and
and erected a building, valued at $400, in 1965.

The | and sought by Smth in parcel A was included by BLMin Syl |
Tract Qassification Oder No. 80 (the April 1954 Qder), which was issued
on April 5, 1954. 19 Fed. Reg. 2097 (Apr. 10, 1954). Hfective April 28,
1954, the April 1954 Qder classified the |and as suitabl e for di sposal
under section 1 of the S| Tract Act, as anended, 43 US C § 682a
(1970), (repeal ed pursuant to section 702 of the Federal Land Policy and
Managenent Act of 1976, Pub. L. No. 94-579, 90 Sat. 2787, 2789) and
renained in effect until it was cancelled by BLMon January 31, 1969. In
addition, on January 17, 1969, the Secretary issued Public Land O der No.
4582 which wthdrewthe land at issue fromall forns of appropriation under
the public land | aws, subject to valid existing rights. See 34 Fed. Reg.
1025 (Jan. 23, 1969). That wthdrawal remained in effect until Decenber
18, 1971, when it was revoked by section 17(d)(1) of the A aska Native
Qains Settlement Act, 43 US C 8 1616(d) (1) (1994).

Snth died on July 2, 1972. 1 June 20, 1973, John Tiffany, a BLM
realty specialist, acconpani ed by Henry Peters, Smth's uncle and chief of
the Native village of Gantwell, inspected parcel A (Land Report, dated
Mar. 6, 1974, at 3.) He found that the parcel had been partially cl eared
and a rough driveway had been created by a bul | dozer but was not gravel ed.

Tiffany reported that, according to |ocal residents, Snth had, before her
untinely death, cleared the land in anticipation of noving a pl ywood cabi n,
whi ch had m stakenl y been pl aced on another nearby parcel, onto the |and.
Id. at 3, 4 He further reported that Peters stated that Smth had "never
resided or lived upon Parcel A" Id. at 4. Tiffany reconmended that BLM
reject Smth's application for that parcel because her reported use and
occupancy did not begin until after the land had been segregated fromentry
and appropriation by the April 1954 O der.

By nenorandumdat ed February 4, 1976, BLMnotified the Bureau of
Indian Affairs (BIA that it had decided to take adverse action agai nst
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Snth's application based on its findings that Smth had not conplied wth
the use and occupancy requirenents of the 1906 Act, and in any case, her

cl ai ned use and occupancy did not predate the April 1954 Qder segregating
the land. However, BLMw thhel d action for 60 days to permt the

submi ssion of additional infornation in support of Smth's application.
(Menorandumto Realty Gficer, BIA fromChief, Lands and Locat abl e
Mneral s Section, Al aska, BLM dated Feb. 4, 1976, at 2.)

The A aska Legal Services Gorporation (ALSO responded to BLM on
behal f of Smth's heir, on April 1, 1976, submitting seven statenents, nany
of themnotarized, of wtnesses who attested to Smth's use and occupancy
of the subject land. Her nother, who had lived in Gantwel | for 61 years,
asserted that Smth had started using and occupying the land in 1955 al ong
wth various relatives (including her nother, grandnother, uncle, brothers,
and sisters), used the land year-round for food gathering and cutting and
gat hering wood (as wel |l as berrypi cking during the surmer), and | ater
cleared the land "in 1971." (Satenent of Alice Norton, dated Feb. 24,
1976, at 1.) Her older brother, who had lived in Gantwel | for 39 years,
stated that, to the best of his know edge, Smth began her use and
occupancy "sonewhere between 1961 and 1964." (Satenent of Bud J. Carl son,
dated Feb. 24, 1976, at 2; see also statenent of Thonas L. Qiver, dated
Feb. 24, 1976, at 2 ("1965"); statenent of Dougl as Gabby, dated Feb. 20,
1976, at 2 ("1964"); statenent of Dorothy Shel don, dated Feb. 22, 1976, at
2 ("about 1964").) Smlarly, Henry Peters stated that "Nel lie has used
Parcel A of her allotnent land ever since 1963 or 1964." (Affidavit of
Peters, dated Mar. 4, 1976.)

The ALSC | ater provided an Affidavit in which Smth's sister (Mggie
Qiver) described, at sone length, Smth's use and occupancy of the land in
parcel A and stated that "around 1959 or 1960--she began use of the | and on
her own.” Qiver noted that she and Smth "were equal |y sharing and
contributing in the subsistence activities of our famly by our early
teenage years." (Affidavit of Qiver, dated Apr. 5 1976, at 1-2.)

Inits January 1994 Decision, BLMrejected Native al | ot nent
appl i cation F14668 as to parcel A because Smth's reported use and
occupancy did not cover any period of tine when the | and was avail abl e for
entry under the 1906 Act. Inits Decision, BLMrelied on the initiation of
use and occupancy in June 1965, as Smth had initially reported in her
application, noting that it was not before the April 1954 O der and the
subsequent actions that precluded entry under the 1906 Act.

In her statenent of reasons for appeal (SR, Appellant contends first
that the April 1954 O der did not preclude Smth frominitiating qualifying
use and occupancy under the 1906 Act, arguing the classification did not
constitute a reservation of the land, since the April 1954 Qder "did not
wthdrawthe land fromsale or settlement nor did it appropriate it for a
particul ar public use." Rather, Appellant asserts that the April 1954
Qder "nerely identified the land as chiefly val uabl e for disposal for hone
sites intracts of 5 acres or less." (SRat 4-5.)
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In the alternative, Appellant contends that, even if the April 1954
Qder precluded qualifying use and occupancy under the 1906 Act during the
tineit was in effect, "BLMs file contains sufficient evidence to show
that Ms. Smth used and occupi ed the |and before A assification O der
No. 80 was entered in 1954." (SR at 7 (enphasis added).) Appellant
points to the April 5 1976, Affidavit of Maggie Qiver, Smth's sister,
whi ch, Appel | ant asserts, is confirnmed by nore recent statenents by nenbers
of Smth's famly, which are submtted along wth her S(R

Fnally, Appellant asserts that, before the Departnent nay finally
reject the application, the Board nust, in accordance with Pence v. K eppe,
529 F.2d 135 (9th dr. 1976), renand the case to BLMfor a hearing on the
i ssue of whether Smith initiated qualifying use and occupancy of the |and
prior to the April 1954 Qder.

[1] It is well established that issuance of a snall tract
classification order segregated the affected land fromentry and
appropriation under any of the public land | aws, including the 1906 Act,
unl ess provision to the contrary was nade in the order. Gsborne v. Hanmt,
377 F. Supp. 977, 982-83 (D Nev. 1964); Chester C Reddenan, 101 |BLA 33,
34 (1988), and cases cited. The segregation operated i n nuch the sane way
as a reservation or wthdrawal of the land, precluding entry and
appropriation under the public land | ans, regardl ess of whether or not the
entry or appropriation was consistent wth disposition of the | and under
the Sl | Tract Act. Gsborne v. Harmit, 377 F. Supp. at 983; Betty J.
Thonpson, 43 | BLA 174, 176 (1979).

Qontrary to Appel lant's assertion, the segregation arose even though
it mght justifiably be said that the | and was not "appropriate[d]" to a
particul ar public use, but was sinply "identified" for possible future
di sposal. Mreover, entry and appropriation pursuant to other statutory
authority is precluded when the classification order does not expressly
permt it. In order to allowsuch entry, BLMnust nodi fy or cancel the
order. ThomSeal, 92 IBLA 9, 11 (1986).

In this case, the April 1954 QO der did not Iimt its segregative
effect. Nor is there any evidence that the April 1954 Qder was nodified
or cancelled at any tine before January 31, 1969, when BLMcancel | ed the
April 1954 Oder to permt selection of the affected land by the Sate
pursuant to the Alaska Satehood Act. Thus, the land at issue here was
segregated fromentry under the 1906 Act, and an A askan Native was barred
frominitiating use and occupancy, until January 31, 1969.

dting the case of Ruby Tansy, Appellant contends that BLMnay approve
an appl i cati on even where use and occupancy was initiated after issuance of
asnmall tract classification order. Appellant asserts that Tansy had filed
an application (F14) on June 29, 1966, in which she sought a snall tract
of land covered by the April 1954 Order at issue here, and clained that her
use and occupancy began in 1957, when the April 1954 Qder was in effect.
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Noting that BLMpartially cancelled the April 1954 O der on February 20,
1968, in order to accommodat e Tansy's claim approved her application on
March 14, 1975, and |ater conveyed the land to her, Appellant contends that
“[t]here is nothing to distinguish that case fromNellie Smth's," and
argues that she should be treated the sane. (SR at 6.)

Appel lant' s argunent nust be rejected. The factor that distingui shes
Tansy' s case fromSmth's is that BLMheld that Tansy had initiated
qual i fying use and occupancy prior to issuance of the April 1954 Qder and
the resulting segregation. n April 28, 1954, the effective date of the
April 1954 Order, Tansy was al nost 11 years ol d and was found by BLMto be
engaging in qualifying use and occupancy as required by the 1906 Act and
its inplenenting regulations prior to that tine. See Land Report, dated
Feb. 14, 1968 (Ex. F attached to BLMAnswer) at 2 ("[A ppl i cant i ndi cat ed
she had used and or occupi ed the area wholly and in part, al nost her entire
life. There is substantial evidence on the ground to i ndi cate use and
occupancy of this area long before it was classified."); Tel ephone
Qonfirnation, dated June 25, 1990. Thus, the segregation was held not to
have attached to the land on April 28, 1954. This was recogni zed when BLM
cancel led the April 1954 Order in order to accomodate Tansy's claim
"Serial No. 14 * * * has been determined to be a prior valid right
predating the classification action.”" (Ex. 19 attached to SOR) By
contrast, Smth was only just over 6 years old, and the question renai ns as
to whether she was simlarly engaged in qualifying use and occupancy pri or
to April 28, 1954. W& nowturn to that question.

[2] Section 3 of the 1906 Act, as anended, 43 US C § 270-3 (1970),
provides that, in order to qualify for an allotnent, there nust be
satisfactory proof that a Native applicant has engaged in "substantially
conti nuous use and occupancy of the land for a period of five years.™
Regul ation 43 CF. R § 2561.0-5(a) states that such use and occupancy

contenpl ates the custonary seasonal ity of use and occupancy by
the applicant of any |and used by h[er] for h[er] |ivelihood and
wel | -being and that of h[er] famly. Such use and occupancy nust
be substantial actual possession and use of the |and, at |east
potential ly exclusive of others, and not nerely intermttent use.

V¢ have held that, in accordance with the statute and regul ati on,
where the | and has been segregated, reserved, or wthdraan from
appropriation under the 1906 Act, there nust be sufficient proof that the
appl i cant used and occupi ed the | and as an i ndependent citizen acting on
her own behal f and not as a mnor child in the conpany and under the
supervi sion of her parents or other nenbers of her immediate famly, thus
excepting her claimfromthe segregation, reservation, or wthdrawal . See
Lhited Sates v. Akootchook, 130 IBLA 5, 7, 11 (1994), and cases cited.

V¢ concl ude that evidence in the record does not show by a
preponderance, that prior to the April 1954 Oder, Smth used and occupi ed
parcel A
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as an independent citizen acting on her own behal f. Rather, the evi dence
shows that she used the land as a minor in the conpany and under the
supervi sion of her parents or other nenbers of her immedi ate famly.

Bven if we ignore Smth's admssion on her application that her use
and occupancy commenced i n June 1965 and accept the additional evi dence
purporting to showthat Smth's use and occupancy commenced prior to April
28, 1954, there is still not sufficient evidence to showthat such use was
as an independent citizen acting on her own behal f. For exanpl e, Mggi e
Qiver, 9mth's sister, admtted in her 1976 statenent, that Smth's early
use and occupancy was in the conpany of famly nenbers and, further, that
it was not until "around 1959 or 1960," after the April 1954 O der, that
Snth, who was then 11 or 12 years old, "began use of the land on her own,"
thus presunably not in the conpany or under the supervision of her famly
nenbers. (Affidavit of Qiver, dated Aor. 5 1976, at 1.) This is not
contradi cted by any of the recent statenents, but rather is supported by
them GCarlson, Smth's ol der brother, stated:

V¢ nove[d] to Gantwell in the fall of 1941 [and] |ived here ever
since about 1/2 mle fromwhere Applicant has applied for |and
since we were all famly * * * [.] She used the land wth her
nomup until her death * * * [.] [All of us useit for
livel[i]hood including Applicant wth her nomfor wood[, ]
berr[ies,] trapping[, and] hunting[.]

(Uhdat ed statenent of CGarlson (Ex. 25 attached to SOR at 1 (enphasis
added).) Ve sinply find no evidence that Smth, prior to April 28, 1954,
when she was 6 years ol d and younger, perforned subsistence activities on
her own as an independent citizen. Nor is it enough to showthat Smth
perforned various tasks herself, for the benefit of her famly, up to the
level of her ability.

Accordingly, based on the evidence before us at this tine, we nust
conclude that Smth did not engage i n i ndependent use and occupancy pri or
to April 28, 1954. See Lhited Sates v. Akoot chook, 130 | BLA at 11.
However, before the allotnent application nay be rejected, Appellant is
entitled to a hearing as required by the court in Pence v. K eppe, 529 F. 2d
at 142-43. Thus, the proper actionin this case is to vacate the BLM
Deci sion and renand the case to BLMfor initiation of a Gvernnent contest.

See Pedro Bay Qorp., 78 I BLA 196, 200, 204 (1984).

The sol e issue for adjudication in the contest proceeding wll be
whet her Smth initiated i ndependent use and occupancy prior to the
effective date of the April 1954 Qder. Appellant wll bear the ultinate
burden of proof, by a preponderance of the evidence, wth respect to this
issue. National Park Service (Lew s Vanderpool ), 117 IBLA 247, 250 (1991).

In the absence of an appeal to this Board, the decision of the
admnistrative | aw judge deciding the contest will be final for the
Depart nent .
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Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
appeal ed fromis vacated, and the case is renanded to BLMfor initiation of
a Gvernnent contest.

John H Kelly
Admini strative Judge

| concur:

Franklin D Arness
Admini strative Judge
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